Council of Europe Convention on Trafficking

Q&A

What is the purpose of the Convention?

The purpose of the Convention is to prevent and combat trafficking in human beings, to identify and protect the victims of trafficking and to safeguard their rights; and to promote international co-operation against trafficking.

When did the UK sign and ratify the convention?

The UK signed the Convention on Action against Trafficking in Human Beings (“the Convention”) on 23rd March 2007. We ratified the convention on 17 December 2008 and it will come into force on 1 April 2009.
The Convention provides for the setting up of an independent monitoring mechanism to evaluate and report on compliance with its provisions. How is this being done?

The Group of Experts on action against trafficking in human beings (GRETA), is tasked to monitor the implementation of the Convention by the Parties. GRETA will be composed of a minimum of 10 members and a maximum of 15 members. They will be elected by the Committee of the Parties for a term of office of 4 years chosen from amongst nationals of the States Parties to the Convention. 

The UK was unable to nominate an expert in the first round but neither could Member States such as Spain, Germany and Italy, Sweden and Netherlands, Member States that have ratified and could nominate.  The thirteen elected independent experts who began their four year team of office on 1 January 2009 are from Albania, Armenia, Bulgaria, Moldova, Croatia, Cyprus,  Denmark, Romania, Slovakia, France, Norway, Malta, and Portugal. On 25 February 2009 Hanne Sophie Greve (Norwary) was elected the first president of GRETA.
We are satisfied the procedures in place have recruited appropriately highly qualified individuals. However, when we are eligible to nominate an expert we will do so at the earliest opportunity.

What types of trafficking are there?

Human trafficking often involves sexual exploitation. But we need to dispel the myth that it is only about sexual exploitation. The purpose of trafficking someone is to treat them as a commodity and trade them for profit. As a consequence people can be traded into many types of situations, such as domestic service, agricultural work, industrial work…etc. 
Is there actually much trafficking to the UK?

Don’t confuse trafficking with illegal migration and people smuggling. They’re not the same. Migration can be by legal or illegal means, either forcibly or voluntarily. By far the vast majority of people entering the UK illegally are smuggled voluntarily rather than trafficked. 

The majority of our knowledge regarding the situation in the UK centres on trafficking for the purposes of sexual exploitation. Home Office analysis estimates the size of the UK market for sexual exploitation was up to £275 million in 2003. The analysis also estimates that in 2003 there were up to 4,000 women in the UK that had been trafficked for sexual exploitation.

National Referral Mechanism

What is a National Referral Mechanism?

Implicit within the Council of Europe Convention on Trafficking and consistent with practice in other Member States, is the assumption that a Competent Authority (or authorities) is part of a wider victim identification process called a National Referral Mechanism (NRM). This runs from the initial identification of a potential victim, to the confirmation by an expert of that status and then to the consequences that flow from that decision. 
[The official definition of a National Referral Mechanism by the Organization for Security and Co-operation in Europe is ‘a co-operative framework to allow states to identify, protect, and promote the human rights of trafficked persons in co-ordination with civil society.’]

How will the referral process work? Can anyone refer?

In the first instance direct referrals to the Competent Authority will be limited to those already with existing recognised experience of human trafficking and victims. Our current thinking is that in the first sixth months the following will be able to refer directly to the Competent Authority: named NGOs, the police, UK Border Agency staff, the Crown Prosecution Service, children’s social services, and the Gangmasters Licensing Authority. However this list has not been finally agreed and will be reviewed as to whether any other experts emerge or should be recognised at the outset.

This does not mean that other agencies cannot assist victims - they will be provided with information on referral to support providers and can of course refer to the police and recognised support service providers where appropriate.  The support service providers or police can then make the appropriate referral to the Competent Authority. 

Competent Authority

What is a ‘Competent Authority’?

‘Competent Authorities’ are nominated groups of people who are trained and qualified to identify victims of trafficking. The Competent Authorities should collaborate with each other as well as with relevant support organisations. 

Who will be the Competent Authority?

Ministers have agreed to establish a single National Referral Mechanism framework containing:

· a multi-agency Competent Authority based in the UK Human Trafficking Centre (UKHTC) to act as a central point of contact for all partners likely to encounter victims (eg police, local authorities); and

· a linked but separate Competent Authority in UKBA for situations where trafficking is raised as part of an asylum claim or in the context of another immigration process.

It is recognised that both agencies have a key role to play in identifying victims of trafficking, working closely with the police, local authorities, Non-Governmental Organisations and any other public body likely to come into contact with victims.

What decision will the Competent Authority make?

The Competent Authority will make a judgement as to whether there are reasonable grounds to believe someone is a victim of trafficking. This will trigger a freeze on removal action for 45 days and provision of a level of support i.e. accommodation, healthcare…etc. A final decision will then be taken on whether the Competent Authority accepts the individual is conclusively a victim of trafficking.

What does a person get from being positively identified?

Identification is the gateway to a range of provisions intended to help a trafficked person escape from the influence of traffickers and begin a process of recovery. They will receive access to healthcare, support and accommodation, and access to advice. For victims who have irregular immigration status, identification is critical as it results in a postponement of removal action until their situation is clarified (and in some cases this may mean they should temporarily remain in the UK).

What happens if someone pretends to be a victim of trafficking when they are not?

Any system where there is a provision to stay in the UK needs to be controlled to prevent abuse. As the Council of Europe Convention provides support to victims of labour trafficking as well as sex and other forms of trafficking, there is the potential for all those who are identified in illegal working operations to claim to be victims of trafficking. Any claim to be a victim of trafficking must be taken seriously. But simply claiming to be a victim is not sufficient to trigger the rights in the Convention - reasonable grounds to believe that someone is a victim must be established by the Competent Authority first.
Will there be a right of appeal against the ‘reasonable grounds’ 
decision?

The Council of Europe Convention does not require Parties to have an appeal process.
How should the Third Sector respond if they don’t agree with the 
decision?

The Competent Authority will be instructed to seek information from all relevant agencies engaged with the potential victim. Consequently the competent authority will be able to assess a range of information before making a decision. The reasons for a negative decision will be outlined in the letter to the individual
. If the competent authority did not have all the material at the time of decision then this may be a reason to review the decision. However if there is no further information then the decision will stand even if there is a disagreement.

We are looking to initiate a process of dip sampling of competent authority decisions to ensure quality and accuracy. How this will be conducted has yet to be decided.

Why has the UK decided not to implement a 90 day reflection period?

We are introducing measures that will be tailored to the individual needs of the victim. The 45 day period is only the minimum and it goes beyond Convention which requires 30 days. Most importantly it can be extended and goes hand-in-hand with allowing eligible victims access to new one-year temporary residence permits. 

For some victims 45 days will be enough but we recognise that others may need longer due to the levels of trauma and impact on their health. This means that in reality we may find that we go beyond the 90 days in some circumstances. Additionally we will keep the timeframes under review. 
How many women does the UKHTC think might now come forward for the 45 day reflection period etc? Since the government estimate is that there are 4000 trafficked women in the UK, do you anticipate a surge in numbers coming forward?
In October 2008 the Home Office published an Impact Asessment which set out the number of projected victims of all forms of trafficking. http://www.crimereduction.homeoffice.gov.uk/humantrafficking004.htm   It is difficult to predict the full impact of new arrangements because it will depend on a whole range of factors, not least victim’s perception of the benefits of seeking assistance from the state. What we can say is that the possibility of a 30 day reflection period has been available through the Poppy Project for a number of years and throughout last year’s Operation Pentameter 2 without prompting a surge of women seeking protection.   

We will however working collabratively with our key partners across government, the business sector and non government agencies to continue to raise awareness on two fronts:

1. Making front line staff and members of the public aware of this abhorrent crime and help in identfying the victims

2. Targetted messages advertising the government services and facilities available to support the victims in areas and locations where  intelligence has identified as hot spots.
Will all victims of trafficking be granted a residence permit?

The Convention does not place an obligation on signature states to allow all those who are identified as victims of trafficking to remain permanently in the particular member state; this is consistent with UK immigration policy. 

The Convention allows for a temporary residence permit on two grounds; participation with a criminal investigation and personal circumstances. 

We are looking to extend Discretionary Leave to explicitly cover the first category. In respect of the second category, we judge that a combination of our existing obligations on asylum and human rights and our Discretionary Leave policy already cover situations where an individual’s personal circumstances such as their safety, state of health, family situation, make it necessary for them to remain in the UK. Guidance to UKBA case owners will be amended to highlight the Convention to ensure that trafficking cases are considered under the relevant category. 

Victim Support
What support is available to victims?

The Poppy project over the last 6 years to provide high-level specialist support for victims trafficked into sexual exploitation. This includes as a minimum: safe accommodation; advocacy; access to counselling; access to legal advice; interpretative services. Victims are provided with support for an initial thirty-day period whilst they consider their options. Longer term support offered in return for co-operation with the authorities in a criminal investigation. We also work with the International Organisation for Migration to provide a voluntary returns scheme.   

An integral part of the national referral mechanism is the provision of accommodation and support to victims. Once the competent authority decides that there are reasonable grounds to believe someone is a victim of trafficking, a 45 day reflection period is provided whereby the individual is given accommodation and assistance (article 12 of the Convention). This will be provided by the successful bidder of a tendering exercise for an improved national service for victims, including increased accommodation places and greater geographical coverage. A separate but linked support provider will develop services for victims trafficked into forced labour, and the Local Authorities will continue to take the lead in providing appropriate services for vulnerable children (including trafficked children).
 What is the current victim support available to adult victims of trafficking?

The Government has a range of measures in place to support victims of crime this includes: 

· A Victims Code of Practice (that places legal obligations on the criminal justice agencies); 

· Victim Personal Statements to give victims a voice in the system; 

· special measures to help them give evidence (like video-links & screens); 

· compensation through the courts and the Criminal Injuries Compensation Scheme; 

· Information using a range of mediums on the criminal justice system.

· Investing over £30million annually into the national Third Sector organisation Victim Support. 

· Investing £5.8million over the last six years into providing specialist support for victims of human trafficking through the Poppy Project . 

· Providing victims of human trafficking with a 30 day reflection period where all removal action is held in abeyance and they consider their options.

· Providing victims of human trafficking with re-integration assistance through the UKBA funded IOM Assisted Voluntary Programme for Irregular migrants.

What happens if there are more victims than beds available. What happens to them?

There will always be a way to support a victim if they wish to be assisted. We will not see them left on the streets and as far as we are aware we have not been a situation where this has occurred. The Poppy project is obviously the primary provider but there are other options if victims need to be housed. For example as well as Third Sector refuges there is: asylum support, Victim Support (which under Victim Support Plus now provides tailored practical support based on individual need), and the police who may fund the support of individual witnesses/victims where appropriate. 

What legal aid will be available for victims of trafficking?

Legal Aid is means tested – the nationality or immigration status of a person is not relevant.  Each application for funding is treated on an individual basis and is subject to the statutory tests of the means of the applicant and the merits of their case. 

What kind of compensation can victims receive?

There are various means by which compensation can be sought. This includes via prosecutors requesting compensation orders upon a conviction (the CPS have issued guidance on this in relation to trafficking cases) and through the Criminal Injuries Compensation Scheme (which is probably the most generous scheme in the word for compensating victims of violent crime). Victims can also sue the offender through the Civil Courts.

What Plans are there to expand the current provision of bed spaces for trafficking victims? Poppy project has 35 places- what else is there going to be?
As part of our plans under the Convention, the Government will be announcing in due course the results of a tendering exercise for an improved national service for victims, including increased accommodation places and greater geographical coverage.
What provisions are there for men who may claim to have been trafficked into the UK?
Human trafficking is an abhorrent crime and we are committed to identifying and supporting all victims of this trade – men, women and children. We will be investing resources into expanding our existing arrangements. We tendered for a national support model covering sexual exploitation and domestic servitude and we are working with the UKHTC to develop services for victims of forced labour which will be operated on a more flexible basis. 
Returns

When repatriating victims to their countries of origins, what checks do you undertake prior to repatriation to ensure it is suitable?

Working with the International Organisation for Migration (IOM) we have established partnerships with a number of charities to offer reintegration assistance to victims who are returned to their country of origin. Voluntary returns should always be considered as the preferred option over any involuntary removal action and we will work to raise the profile of the Assisted Voluntary Returns for Irregular Migrants programme (AVRIM). 

In addition the Home Office monitors UN and EU reports on human rights and criminal justice issues in other countries. Specific country information is available for consideration when any return is being instigated.

Checks are made in the UK between UKBA, the police, local authorities and any relevant social and childrens’ services to co-ordinate return arrangements to ensure that there are no barriers to return. Where unaccompanied children are to be repatriated further arrangements are made with overseas governments.

Where there is a real risk that a person would be re-trafficked and subjected to torture or inhuman or degrading treatment in the proposed destination country, removal of that person would be contrary to the UK’s obligations under the ECHR. Where that is concluded the person concerned will generally be granted some form of leave. 

Other questions

As I understand it, if a woman claims she has been trafficked, she is eligible for the reflection period with all benefits etc.. The assessment is then up to the UKHTC. If she is found eligible she is given leave to remain for one year. If she is not, she has no right to appeal – is this correct? Does that mean that someone who is turned down will be deported?
Not everybody who claims they have been trafficked will be automatically eligible to a reflection period.The trigger for being granted a minimum 45 days to recover and reflect is the recognition by a Competent Authority (either within UKTC or UKBA) that there are ‘reasonable grounds to believe’ someone is a victim. Where this threshold is met a second ‘conclusive’ decision will be made within the reflection period after considering any further information.   Paragraph 132 of the Explanatory note to the Convention states that individuals cannot be removed until completion of the identification process.

the Convention requires no specific avenues of appeal. However, we have sought to build in internal safeguards within the identification process to ensure that the right decisions are fairly reached by the competent authorities. Decisions will also be subject to the possibility of judicial review.

Residence permits may be granted in one of two situations: where an individual is assisting the police with an investigation or where their particular personal circumsatnces warrant it. Not all those recognised as victims will be eligible for a residence permit. Many victims are EEA nationals or have extant leave to remain in the UK or will apply for other forms of international protection. A significant number of victims decide to return home at the earliest opportunity. 

Where victims have no right to stay in the UK we will encourage them to return voluntarily.   Individuals whose claims has been refused  will not be deported. They can apply to for assistance through the Assisted Voluntary Returns scheme run by the IOM or the may opt to apply for leave to remain under other existing immigration provisions and their applications will be considered in accordingly.
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